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Jlexknusal. O0mue mo10KeHus1 0 10roBope

[TonsiTue norosopa

[IpakTuke W3BECTHHI pa3/IMYHBIC OOO3HAUYCHHS IOPUIUUYCCKUX CBA3CH,
CKJIQABIBAIOIIMXCA B PE3YJIBTATE COITIAICHUM, 3aKITIOYAEMbIX MEXKAY YUaCTHUKAMHU
IpayKJaHCKOTO 000pOTa, - KOHTPAKT, JOTOBOP, MPOTOKOJI, coraiicHue. [IpaBoBsie
MOCJIEACTBUA MOPOKAAIOTCS TAKHMH CBA3SMH JIUIIb B TOM CIIy4ae, KOTJa OHHU
HALIEJIEHbl HA YCTAHOBJICHUE, N3MEHEHHUE WIIM MPEKPALICHUE TPAXKIAHCKUX MPaB U
obOsi3aHHocTe. B I'pakgaHckoM KoJeKce TNPUMEHSCTCS JIHIIbL OAUH OOt
TEPMHUH A1 0003HaUEeHMS NOJOOHBIX CBsi3eH - "moroBop".

[TonsiTHe, cTosllee 3a 3TUM TEPMHUHOM, PACKPBIBAECTCS B CAMOM KOIEKCE:
COTJIAIICHUE JBYX WM 0oJiee JIMII, HAIIPABJICHHOC HAa YCTAHOBJICHHE, U3MCHCHHC
WU TPEKpaIlCHUE TPaXIaHCKUX MpaB U 00A3aHHOCTEW, MPUZHAETCA JIOTOBOPOM
(.1 ¢1.420 TK PD).

JUJIst ysiCHEHWs TIOHSTHS JIOTOBOpa HEOOXOJUMO HMETh B BHIY, YTO HE
BCSIKOE COTJIAIIEHHE camMo MO ce0e COCTaBJIsEeT JIOrOBOpP, - TAKOBBIM MPU3HAETCS
JUIIb COTJIAUICHHUE, BBITCKAIOIICC W3 HAMEPCHHUS YYACTHHUKOB IOPOAUTH TE WU
VHBIC TPAXKIAHCKO-TIPABOBBIEC MOCACACTBUS. JpyruMu CIIOBaMH, BCAKWU TOTOBOP
MOXXCT OBITh TPU3HAH COIJIAIICHUECM, HO HE BCSKOC COTJIAIIICHHEC MOJKCET OBIThH
IIPU3HAHO JIOTOBOPOM.

JIOroBOp BBICTYNAET PAa3HOBUAHOCTBI) HOPUIWYECKUX CHEJIOK MOCTOJIbKY,
IIOCKOJIBKY CJIICJIKM TAKXKE HAlCJICHbl HA YCTAHOBJICHHWE, W3MCHCHHUE WIIH
MPEKpaIllEHUE TPaKJAHCKUX TPABOOTHOIICHHUM, OJHAKO HE JIFOOBIX, a TOJBKO
JIBYCTOPOHHUX MJIKM MHOTOCTOPOHHUX (CT.CT. 153-154 'K PD).

I'paxxnanckue mpaBa W OOS3aHHOCTH, TMOPOKIAEMBIE, W3MEHSIEMBIE WIH
MpeKpailaeMbie  JOTOBOPOM, COCTABISIOT COJepkKaHue 00s3aTeIbCTBEHHOTO
OTHOIIICHHS], BOZHUKAIOLIEro U3 AoroBopa. CoaepxaHue AOroBOpa MPOSIBISAIOT T€
TIOJIOKEHUS KOJIEKCa, KOTOPBIE YKA3bIBAIOT HA KPYT MEHCTBHM, KOTOPBIE 00sI3aHHOE
JIUIO JOJDKHO COBEPIINTH B MOJIb3Yy YIMPABOMOYEHHOro juiia. CorjacHoO 3TUM
MOJIOKEHUSIM, COJECP)KAHWE JOTOBOpA 3aKIKOYAeTCss B TOM, YTO OJHO JIMIO

(IOMMKHUK) 00sA3aHO COBEPHIUTh B IOJB3Y JpPYyroro Jumna (KpeauTopa)



onpenesieHHbIe TeUCcTBUSA (IO Iepeaadye UMYIECTBA, BHITOTHEHUIO pabOThI, yIljiaTe
JICHET U Jp.) TM00 BO3AEPKATLCS OT ONMPEACICHHOTO JEHCTBUS, a KPEIUTOP BIIpaBE
TpeOOBaTh OT JAOJKHHKA MCIIOJHCHUS JiexKalel Ha HeMm oOs3anHocTH (1.1 ¢1.307
'K P®). Takum oOpa3oMm, JTOTOBOPHBIC OTHOIICHHUS PETJIAMEHTHPYIOTCS
MOJIOKEHUSIMHU KOJIEKCa, KOTOPBIC CIIy’Kat TUIST peryJIMpOBaHUS
00s13aTEIHCTBCHHBIX OTHOIICHUM BOOOINE, €CIM KWHOE HE HpelycMaTpUBACTCS
CHeHUAIBHBIMU MOJIOKEHUSIMH KOJIEKCa O JOTOBOpax.

[IpemMer nmOroBOopa COCTABISET TO, HA YTO HANpPaBJICHBl ACHCTBUS €ro
CTOPOH, TO €CTh BElIU, UMYIIECTBEHHBIE MPaBa U UHBIE OOBEKTHI TPAKIAHCKUX
mpas.

CBoOoma J0oroBOpa CTajia KpacyrojibHbIM KAaMHEM HOBOTO  3JIaHUA
POCCHMCKOTO TPaXKJaHCKOTO MPaBa, 3a710KeHHOTro [ paxxaaHckuM Koaekcom 1994r.
B kagectBe o6miero mpuHnuna oHa 3akpemicHa cr.l 'K P®, a B kauecTtse
crenaiIbHOro 1ojoxenus - cr.421 I'K PO.

[IposiBnenne cBoOOABI AOTOBOpAa B KOHKPETHOM [TOTOBOPHOM MpPAaKTHKE
UMECT TSI CPephbl TPAXKTAHCKOTO 000POTa Psii BEChMa Ba)KHBIX ACTICKTOB.

1. Y4yacTHUKU TpakIaHCKUX MPABOOTHOIIEHUN CBOOOJHBI B 3aKJIHOUEHUU
noroBopa. OHM HE MOTYT OBITh IPHHYXIACHBI K 3aKIIOYCHUIO JI0TOBOPA, UCKITIOYas
ciy4au, Korjia 00sI3aHHOCTh TaKOTO 3aKJIFOYCHUS MPEAyCMOTpeHa I 'pakiaHCKuM
KOJIEKCOM, 3aKOHOM HJIM TOOPOBOJBLHO MPUHSTHIM 00si3aTenbeTBOM (1.1 ¢T.421 'K
P®D).

2. YY4aCTHUKH IpakJIaHCKUX MPABOOTHOIIEHUN MOTYT 3aKIHOUYaTh HE TOJIBKO
JIOTOBOPBI, MIPETyCMOTPEHHBIE 3aKOHAMU UJIM UHBIMU HOPMATUBHBIMHU aKTaMH, HO
Y WHBIE JOTOBOPBI, HE MPOTHUBOPEUALIUE UM.

3. CTopoHBI AOTOBOpPa MOTYT KOHCTPYHMPOBATHh CBOM B3aUMOOTHOIICHHS W3
AJIEMEHTOB HECKOJBKMX pa3JM4YHbIX JOTOBOPOB, CO3/laBasi TaK Ha3bIBAEMbIH
CMENIaHHBIA AOTOBOP. B Takux ciaydasx K UX OTHOMICHHSIM OyAyT MPUMEHSTHCS B
COOTBETCTBYIOIIMX 4YACTSIX TMpaBWia O TEX JOroBoOpax, JJIEMEHTHl KOTOPBIX

HCTIOJIB30BaAHbI CTOPOHAMH, C€CJIIM MHOC HC BBLITCKACT M3 CYIICCTBA CMCIIAHHOI'O



JIOTOBOPA UJIN COTJIAIIEHUS] CTOPOH O TOM, KAKH€ HOPMBI [TOAJIEXKAT NPUMEHEHHIO K
ux noroeopy (1.3 ct.421 'K PD).

4. CTopoHBI TOTOBOPa CBOOOIHBI B BEHIOOPE CBOCTO KOHTPArcHTA.

5. CTOopoHBI 10roBOpa CBOOOHBI B ONPEAEIECHUN YCIOBHM €ro COAepKaHus,
UCKIIIOYasg cllydad, Korja T€¢ WIM MHBIC YCIOBHS JOTOBOpa TMPSAMO
MIPEANKUCHIBAIOTCS 3aKOHOM HJIM UHBIM IIPABOBBIM aKTOM.

6. CTOpOHBI AOTOBOpa CBOOOAHBLI YCTAHOBUTH IS PETYJIHPOBAHUS CBOUX
B3aMMOOTHOIIICHUI TIpaBuja, OTIMYAIOIIUECS OT TeX, KOTOphIC MPEIyCMOTPEHBI
JTVCIIO3UTUBHBIMU HOpMamH nipasa (1.4 ¢1.421 'K PO).

Takum 00pa3om, uaes aBTOHOMHUHM BOJIM, MPHUCYIIAs MPUHLHKIYY CBOOOBI
JIOrOBOpa, BOIUIOIICHA B KOJIEKCE C HEOOXOIUMOM II0CIIEN0BATEIbHOCTHIO:
pelieHre BoIpoca O TOM, BCTyNaTh B JOTOBOP WIJIM BO3JIEPKATBCA OT €ro
3aKJIFOYEHUS, PABHO KaK W BOIIpOca O BBIOOPE CBOErO0 KOHTPAarcHTAa 3aBHCHT,
rJIaBHBIM 00pa30M, OT CaMoOro CyObeKTa IpaBa.

B 10 e BpeMs npuHUHUIT CBOOOABI JOTOBOpPA HE TPaKTyeTcs B I pak1aHCKOM
KOJIEKCE ¢ a0COJIFOTHBIX 1O3ULIUHN, B OTPBIBE OT PEAIIBHBIX YCIOBHI I'PAXIaHCKOTO
o0opoTa W 3aJa4 3aKOHOAATENIBHOTO PErYJIUPOBAHUS JTOTOBOPHBIX OTHOLIEHHUH.
Peanu3yss 3TOT HpPUHUMII, CTOPOHBI IIOJBEPrarTCA JICHCTBHIO pslla IPABOBBIX
IPEIITUCAaHNM, HECOONIOJICHUE KOTOPBIX MOXET IIOBJICYb TE WJIM HHbBIC
HEONAronpUsITHbIE NOCAEACTBUS 1711 OTCTYNHUBIIEH OT HUX CTOPOHBI JIoroBopa . B
YUCJIO TAKUX [PEANMCAHUI BXOASAT IPEXKJE BCErO TE, YTO COAECPIKATCA B
UMIIEpAaTUBHBIX HoOpMmax 3akoHa (m.1 c1.422 'K P®). Taxkue npennucaHus
KACAIOTCS Yallle BCEro YCJIOBUH, BKJIIOYAEMBIX B COJIEPKAHHUE 3aKITHOYAEMBIX
JIOTOBOPOB, IpaBja, JHUIIb IOCTOIbKY, MOCKOJIBKY HMX BKJIIOYEHUE IUKTYETCA
HEOOXOMMOCTBIO 3aIIUTHI MYyOJIMYHBIX WHTEPECOB JIMOO MpaB OJIHOM U3 CTOPOH
JIOTOBOpA (HAIIpUMeED, MOTpeOUTENEH ).

JloroBop npucoe1MHeHUA

[IpuHuun cBOOOBI JIOTOBOpa UCXOJUT W3 TOTO, YTO CO3JIAIOIIEE JOTOBOP
COTTalleHNe €CTh MPOIYKT PAaBHBIX B MPaBax CTOPOH, CBOOOAHO OOCYAMBIIHMX BCE

ITYHKTBI CBOCT'O COIJIAIICHNA.



Onnako cpenyd BCTPEUAOUIMXCS HA MPAKTUKE B COBPEMEHHBIX YCIOBHSIX
Pa3BUTOTO TPAXKIAHCKOTO 000POTA CIIOCOOOB 3aKITIOYEHHSI TIOTOBOPA 00paIIaioT Ha
ccOs BHUMaHUE TaKue, IIPU KOTOPBIX COJEP)KaHHME COTJIANICHUS, JTOCTUTAaeMOTO
CTOPOHAMH JOTOBOPa, POPMUPYETCS BOJICH JIUIITb OJHOW M3 HUX. Takue JOTOBOPHI
MIPUHATO Ha3bIBATh JOTOBOPAMH IIPUCOCIUHEHHS, UMES B BHIY, UTO CTOpPOHA, HE
y4acTBOBABIlIasl B BRIPAOOTKE YCIOBHMM 3aK/II0UaEMOTO €10 JOTOBOPA, CUMUTACTCSA
BBIPA3UBIIEH CBOIO BOJIO HA MX MPUHSITUE TEM, YTO MOJMUCHIBAET UX TaK, KaK €Clu
OBl OHU OBLIM BRIPAOOTAHBI IIPH €€ YUACTHUH.

NMeHHO Takyro pasHOBHIHOCTB JIOTOBOPOB MNpenycMarpuBaeT cT.428 I'K
P®, 3akperias ais HUX caeayromee onpeaencHue: "JloroBopoM NPUCOETNHEHUS
IIPU3HAETCS JIOTOBOP, YCJIOBUSI KOTOPOI'O OIPEJCIEHbl OJHON U3 CTOPOH B
dbopmyIisipax WM UHBIX CTAHJAPTHBIX (OopMax M MOTJU OBbITh MPUHATHI APYroi
CTOPOHON HE HMHA4Y€ KaK IIyTeM IIPUCOCIMHEHUS K IIPEJIOKEHHOMY JOTOBOPY B
uesiom".

HasznaueHnue n0roBOpOB MPUCOEAWHEHUS CIEAYyET HCKaTh B OOBEKTUBHOMU
MOTPCOHOCTH JIOCTHDKCHUSI YHHU(DHMKAIIUU JIOTOBOPHBIX YCJIOBHUH, JTUKTYCMOMN
MacCOBBIM  TPEJOCTABICHHEM TOBapoB, paboOT wuimm ycayr. MaccoBocTh
OJIMHAKOBBIX M0 COJICPKAHUIO W MOPSAKY (crmocobam) 3aKIFOUYCHUS JIOTOBOPOB
cama 1mo cebec TpeOyeT yHUPUKAIMU WX CcojcpkaHus. Takasg yHU(pUKAIHSI
o0ecreynBaeTcsl CTOPOHOH, CHELUATM3UPYIOWIEHCcs B BUAE MNpPOMBICIAa Ha
MPCAOCTABICHUN COOTBETCTBYIOIIMX TOBapoB, padOT WM YCIyr, - CIO
BbIpaOaThIBaeTCAd  CTaHJapTHas (¢GopMa JIOrOBOpPa, COJAECPKAHUE KOTOPOTO
OJIMHAKOBO JIJISl BCEX, KTO MOXENIAET NOJIYYUTh TaKUe TOBAPHI, pabOTHI UIIU YCIIYTH
Ha YCIIOBHUSX, YKa3aHHBIX B JOTOBOpE, MpEIaraéMoM s OJOOpEHHs, a HEe s
00CYXKIEHUSI.

[TockonbKy TPHCOEAMHSIOMICHCS, TO €CTh HE YYACTBYIOIIEH B OOCYXAECHUU
YCJIOBHM JIOTOBOPA CTOPOHOM, BHICTYHAET 37eCh moTpeburens. Ecnu cTopoHa, Kak
MpaBUJIO, DKOHOMHUYECKM Oosee ciabas, 4YeM €€ KOHTPareHT, TO 3aKOH
MPEAYCMOTPEIT 11 HEE HEKOTOPHIE JOMOJIHUTENbHBIE BO3MOXKHOCTH ISl 3aIlUThI

CBOHMX IIp4B. TaK, CCJIN OOIroBOp IIPHCOCIHWHCHHUA JIMIIACT 3TY CTOPOHY IIPaB,



OOBIYHO TIPENOCTABIAEMBIX JOTOBOPAMH TPHCOCAWHEHUS MAHHOTO BHAA, JHOO
WCKJIIOYAET WA OTPAHUYMBAECT OTBETCTBEHHOCTH JPYrOM CTOPOHBI 32 HAPYLICHHE
00s3aTENbCTB, JUOO  COACPKUT JIpYTU€ SIBHO  OOPEMCHMUTEIBHBIC  JUIs
MPUCOECTUHUBIIENHCS CTOPOHBI YCIOBHS, KOTOPBIE OHA, UCXOJS W3 CBOMX Pa3yMHO
MOHUMACMBIX HHTCPECOB HE TPHUH:UIA Obl IMPU HATUYUU Yy HEE BO3MOKHOCTH
y4acTBOBATh B OIIPEICIICHUU YCIOBUU JOT0OBOPA, TO MPUCOCAUHUBINANACI CTOPOHA
BIIPaBE NOTPeOOBATH PACTOPKEHUS UIIM U3MEHEHUS 3aKJIIOUEHHOT0 JOTOBOPA, XOTS

Obl OH U HE MPOTHBOPCUMJI 3aKOHY HJIM HHBIM MPaBOBBIM akTaM (1.2 c1.428 I'K

PD).

Jlekuus 2. HacjienoBanme mo 3aKOHy M 3aBelIaHHIO

Kenanuve nepegaTth HA)XKUTOE HMYLIECTBO CBOMM POJICTBEHHHUKAM WIIU
OJIM3KUM JIIOASIM  SIBJIIETCSI  COBEPIICHHO €CTECTBEHHBIM JKEJIAHHUEM KaXXJI0TO
4yesioBeKa. [l 3TOM LEeJd COCTAaBIBAKOTCS 3aBCIIAHMSA, B KOTOPBIX YKA3bIBACTCA
Kpyr' HACJIEJHUKOB, a TAKXXE CaMO HacleAyeMOoe HMYLIeCcTBO. MMEHHO myTeM
COCTABJICHHSI 3aBCIIAHMS YCIIOBEK MOXKCT OIPEACIUTD JIMIl, KOTOPHIM XOTEJ ObI
3aBEIIATh CBOC HMYIIECTBO, caMocToATeNnbHO. [Ipu oTCyTCTBHMM 3aBeliaHus
MPOUCXOJNT HACIEAOBAHHUE IO 3aKOHY, M KAKHE-TO TOXKEJIAHHS YXKE HE MOTYT
OBITH YYTCHBI.

C npunstueMm u BcrymieHueMm B cuiy dactu 3 'K P® nacnenoBanue 1o
3aBEIIAHNI0 MPUOOPENO HOBOE 3HAUEHUE — TENeph HACIEJAHHMKHU IO 3aBEHIAHUIO
MOJy4ar0T NPEeUMYIIIECTBEHHbIE NpaBa. HacnenoBanue mo 3ak0Hy, B COOTBETCTBUU
CO CTaTheH

1111 TK P® wumeer mecTto, KOrga M MNOCKOJbKY OHO HE HW3MEHEHO

3aBELIAHMEM, A TAKXKE B HHBIX CIy4asX, ycTaHOBIEHHbBIX | K PO.

[lon macienoBanuem cieAyeT NMOHMMATh MEPEXON MpaB M 00sM3aHHOCTEH

YMCPUICTO JIMIA — HACJIICAOAATCIIA K €TO HACJIICAHUKAM B COOTBCTCTBUU C HOPMaMHU



HacaenacTBeHHoro mpaBa. [IpaBa u 00s3aHHOCTH HAcIeAOMaTesT MEPEXOAAT K
HacJAeMHUKAM B TIOPSJKE YHHBEPCATHHOTO TPABONPEEMCTBA, TO €CTh B
HEH3MCHHOM BHJIC KaK €IMHOE 1IeJI0C U B OJUH U TOT )K€ MOMCHT, €CIIM U3 MPaBUI
'K ne BmITeKaeT HWHOE, a TaKXKe K HACJICIHHKAM TIEPEeXOdSIT BCE MpaBa W
00sI3aHHOCTH HACJICAOJATEIA, KpoMe TeX, IICPEXOJ KOTOPBIX B IMOPSAKE
HacjaemoBaHusd He gomyckaeTcs 'K u mpyrumu 3akoHaMu JTHMOO TPOTHBOPCUUT
caMoOU MPUPOJIEC ITUX MPaB U 00SI3aHHOCTEH.

K umciy ocHOBaHMIT HacICI0BaHU M3JaBHA OTHOCSTCS 3aKOH M 3aBCIIAHHC.
DT JBa OCHOBAaHMS HACIEIOBAHUS HENb3sl JKECTKO TMPOTHBOMOCTABIATH JPYT
Apyry.

Berpedarorest morpaHUdHBIC ClIy4aH, KOrja 4acTh HACICAOBAHUS IIEPEXOIUT
K HacJIeTHUKAM 10 3aBEIaHWI0, a Jpyras — K HACJIeIHUKAM IO 3aKOHY, TaKKe
HY>)KHO TOMHHUTB, YTO HACJICJOBAaHUC HEIIOCPEACTBCHHO M3 3aKOHA HUKOIJA HE
Bo3HUKacT. JlJIs HaciieoBaHUS HE TOJBKO 110 3aBCHIAHHIO, HO M 110 3aKOHY
HEOOXOMM TeJTbIii HabOop MPeTyCMOTPEHHBIX 3aKOHOM Iopuandeckux (Gaktos. Jlis
HAaCJICOBAHMSI 110 3aKOHY HCOOXOIMMBI, 110 KpaifHeH Mepe, JBa: BO-IICPBHIX, JHIIO,
MPU3BIBAEMOE K HACIICOBAHUIO, IOJDKHO BXOJIUTH B KPYT HACJICTHUKOB TIO 3aKOHY;
BO-BTOPBIX, JIOJDKHO IIPOM30HTH OTKPBITHE HaceACTBa. I1pu HaclIeI0BaHUH KE 110
3aBEHIAHMIO JIMII0, HPU3BIBAEMOC K HACJICIOBAHHUIO, OIPEACIICT B CBOCM
3aBeNIaHWM HacjienojaTenb. lIpaBma, HaclemoaaTrellb MOXET ChIrpaTh PoOJib
«co0aKu Ha CCHEY, JIMIIUB B 3aBCIIAHUM IIpaBa HACJICIOBAHHUS BCEX HACIICTHHUKOB
MO0 3aKOHYy W BMECTE C TE€M HHUKOMY HHYETo He 3aBemiaB. Ho B TakoMm ciyuae
HaCJIeI0aTeNb JOJDKEH 3HATh, HA UTO OH WJET: XOTS U HE MPAMO, HO KOCBEHHO
HACJEeN0AaTeNh CAHKIIMOHUPYET TEM CaMbIM MEPEXOJ HACIEACTBA K TOCYAapCTBY
WM UHOMY 0Opa30BaHHMIO.

HacnemonarenemM — mpu3HaeTcss  JWIO, IOCIE  CMEPTH  KOTOPOTO
OCYIIECTBIISIETCS HACIIEACTBEHHOE MpaBornpeeMcTBO. Hacnenogarenem Moryt ObITh
moObie rpaxaaHe P®d, B ToM uyucie HeIEECHOCOOHBIE WM OrPaHUUYEHO
JEECOCOOHbIE W  WHOCTPAHHBIE TpAXKJaHE, MPOKUBAIOIIUE HA TEPPUTOPUU

Poccuiickoit ®@enepanuu. HacimeaHukaMu SIBISIFOTCS JIMIA, YKAa3aHHBIC B 3aKOHE



(ct. 1116 TK P®) unu B 3aBeniaHud, MNPaBONPEEMHUKH HACIeA0aTesl.
B03MOKHOCTh CTaTh HACJIEIHMKOM HE 3aBUCHUT OT COCTOSIHUS JI€ECTIOCOOHOCTH
JIWIIa ¥ TpaKIaHCTBa. B cooTBeTCcTBUU cO cTaThel 1116

'K P® nacnenoBath MOTYT U (U3HUYECKUE, U IOPUINYECKUE JIUIA, HO €CIIH
¢dusznueckue auIa MOTYT OBITh HAcICAHMKAaMHU Kak IO 3aKOHy, Tak M IO
3aBEIIAHNIO, TO IOPUIUYECKHE JIUIIA MOTYT IIPU3BIBATHCA TOJIBKO K HACJIEIOBAHUIO
MO 3aBELIAHUIO0 B TOM CJy4ae, €Cii OHM B HEM YyKa3aHbl U CYIIECTBYIOT Ha JAEHb
OTKPBITHUS HACIICJCTBA.

Bce rpaxnane PO paBHbI iepes 3aKOHOM M MIMEIOT paBHBIE ITpaBa B 001acTH
HACJIEJICTBEHHOTO TpaBa HE3aBUCUMO OT I10J1a, pachl, HAIMOHAIBLHOCTH, SI3bIKA,
IIPOUCXOXK/ICHHS, HWMYLIECTBEHHOTO M  JIOJDKHOCTHOI'O  IIOJIOXKEHHUS, MecTa
KUTEJIbCTBA, OTHOWIEHUH K PEIMIUM, YOEXKIACHWW, MPUHAIJICKHOCTH K
OOIIIECTBCHHBIM OOBCIMHCHUSM, 2 TAKXKE APYTUM OOCTOSITCIILCTBAM.

HacneacrBo (HacnenctBeHHasi mMacca, HACJIEJICTBEHHOC HMYIIECTBO) - 3TO
MPUHA/JICKABIINE HACIEIOAATEN0 HA JEHb OTKPBLITHS HACJIEACTBA BEIH, WHOE
UMYIICCTBO, B TOM YHCJIC HMYIICCTBCHHBIC IIpaBa u o0s3aHHOCTH. B
HACJICJICTBEHHYI0 MAacCy MOXET BXOJUTh TOJIBKO TO HWMYLIECTBO, KOTOPOE
IIPUHA/IJIEKAIIO HACJIEI0JATEIII0 HA 3aKOHHBIX OCHOBAHHUSIX.

OO6miee nMpaBUIIO HACICIOBAHUS — B TIOPS/IKC HACICIOBAHUS TICPEXOIUT BCC
MMYIIECTBEHHBIE TIpaBa U O0O0S3aHHOCTH HaclenoAaTenss 3a HeOOIbITUMU
HUCKJIFOYEHUSMU.

B cocTaB Haclie/ICTBREHHOTO UMYIIIECTBA HE BXOJIAT T€ TIpaBa U 00SA3aHHOCTH,
KOTOPBbIE XOTh U SIBISIOTCA HMMYIIECTBEHHBIMH, HO HOCST JIMUHBIM XapakTep.
[Ipexxne Bcero, 5TO ATMMEHTHBIE TpaBa M OOS3aHHOCTH, MPABO MOJIH30BAHUS
AKUJION TUIOIIA/IBI0, TMPABO HA YJIEHCTBO B KOOIEPATHBHOW OpraHU3alMU M JIp.
[TomuMo 00X MONOkKEHUH O HacnegoBanuu, rinasa 65 'K PO permamentupyer
HacleIOBaHUE OTACJIbHBIX BUJOB uUMyIllecTBa. K TakuM BHJIaM MMYIIECTBA
OTHOCSITCS TIpaBa, CBA3AaHHBIC C YYACTHEM B XO3SHUCTBEHHBIX TOBAPHUIIECTBAX U
oOmiecTBax, MpaBa, CBA3aHHBIC C YYaCTHEM B MOTPEOUTEITHCKUX KOOIEpPaTHBAX,

MPEANPUATUAL, HUMYIIECTBO WICHA KPECThIHCKOTO ((PepMepcKoro) Xo3sicTBa,



BEILM, OTPAHUYEHHO OOOPOTOCIOCOOHBIE, 36MEIbHBIE YYACTKHU, HEBBIILIAYCHHbBIC
CYMMBI, MPEIOCTABICHHBIE IPAXXIAaHUHY B KAYECTBE CPEACTB K CYLIECTBOBAHMIO,
UMYIIECTBO,  NPENOCTABICHHOE  TOCYJapCTBOM WM  MYHHUIUMIAIBHBIM
oOpa3oBaHUEeM Ha JHTOTHBIX YCIOBHUSAX, TOCYAAPCTBCHHBIC HATPaabl, IOYETHBIC U
naMsAaTHBIC 3HaKH (cT. 1176-1185 'K PD).

[IpakTUuecku Bce 3TU BUBI UMYIIECTBA (KpOME roCyJapCTBCHHBIX Harpaj,
Ha KOTOPBIE PacCHpOCTPaHACTCS 3aKOHOAATENBCTBO O TOCYJAPCTBEHHBIX HArpanax
P®) BXoa4T B coCcTaB HAcJICACTRA.

Cornacno cratee 1118 T'K P®, pacnopsaautscsi UMyLIECTBOM Ha Cllydau
CMEPTH MOXKHO TOJBKO IYTEM COBEPIICHUSI 3aBCIIAHUS. JTa K€ CTaThi JAET
ONPEAEIICHUE 3aBCIIAHMs KaK OJHOCTOPOHHEH CIEJIKHM, KOTOpasl CO3JacT Ipasa U
00s3aHHOCTH TIoCie OTKphITUs HacneacTtBa. CornacHo 'K B 3aBemiaHud MOTYT
COJIEPKATHCSL  PACIHOPSHKEHUS  TOJIBKO  OJHOro  rpaxjanuHa. CoBeplieHue
3aBEIIaHMs JABYMs WM 0oJiee rpakJiaHaMy HE JomyckaeTcs. B Hacrosiiee Bpems
3TO TMOJOKEHUE 3aKperuisieTcss B camoM [ paxxknanckom Koxekce, a 10 TPUHATHA
gacty 3 ['K P® Ha nmogobHOE paBHIiIO UMEIOCHh YKAa3aHUC B MHBIX HOPMATHBHBIX
aKTax, B YaCTHOCTH, FOCYJAPCTBEHHBIM HOTApPHUYyCaM 3alpeniaioch YIOCTOBEPATH
3aBelranus AByX W Oosee numil. Ha cyimecTBoBaHME Takoro mpaBmiia yKa3blBAIA U
CHECIUAIMCTBI B 00JIACTH TPAXKIAHCKOTO MpaBa B CBOMX padorax.[2] 3aBcrranue
TaKXe JOJIKHO ObITh COBEPILICHO JTUYHO.

CoBeplilicHUE 3aBELIAHUS 4YEpe3 IIPEJCTABUTEIsL HE JlonlyckaeTcsa. B
COOTBETCTBHUHM C 3aKOHOM, 3aBEIIATh MOXKHO TOJIBKO CBOE UMYIIECTBO. OHAKO ITO
HE O3HA4YaeT, 4YTO YX€ MNpH YJAOCTOBEPECHUM 3aBCIIAHUA HOTAPUYC BMOPABE
noTpeOoBaTh JOKYMEHTHI, MOATBEPKIAIONINE TTPABO COOCTBEHHOCTH 3aBEIIATeNs
Ha Ty WA UHYIO BEIIb.

JIeUCTBUTENBHOCTh 3aBEIIAHWSA B 3TOM YaCTH ONPEAEHSACTCS TOJBKO Ha
MOMEHT  OTKpBITHSI ~ HacineAcTBa. T[akuMm  oOpa3oM, TMOJBOJS  WUTOrH
BBIIIIECKA3aHHOMY, MOKHO CKa3aTh, 4YTO 3aBENIaTh MOXHO TOJBKO CBOE
MMYIIECTBO, 3aBEUIAHUE IOJDKHO OBITH COCTaBIEHO OT HMMEHH OJHOTO IIHIIA,

BLIpAaKaTh TOJBKO CIr'o BOJIFO U HC JOJIKHO OBITH CBSI3aHO C KAKUMH OBl TO HH OBLIO



«BCTPEYHBIMHU YCIOBUSAMMY. 3aBElIaHKWE MOPOKAAET HOPUAUUYECKHUE TOCIEICTBUS
TOJABKO TIOCJIE CMEPTH 3aBellaTesisi MNpU YCIOBUU, YTO OHO COCTABJICHO B
YCTaHOBJICHHON 3aKOHOM (opMe.

3akoH mpuaaeT GopMme 3aBeniaHus 0co00e 3HAUEHUE — OT €€ COOIIOICHUS
3aBUCHUT JICHCTBUTEILHOCTDL 3aBelllaHnga. B coorBercTBUM co cT. 1124 — 1127 T'K
P® 3aBemanue JODKHO OBITH COCTABJICHO MNHCHBMEHHO UM HOTapHaJIbHO
YAOCTOBEPEHO.

[Io cpaBHeHuto ¢ panee neciictBoBaBmnM 'K, u. 3 'K P® cymiecTBeHHO
OoOHOBWJIAa W JIOMOJHUWIA NpaBuja, Kacarouiyecss (Gopmbl 3aBemianus. [lomumo
M3BECTHBIX paHEe HOTAPUAILHO YJOCTOBEPEHHBIX 3aBEIIaHWA U 3aBELIaHUM,
IIPUPABHEHHBIX K HUM, IIPEJYCMOTPEHA BO3MOMXHOCTh COCTABJIEHUS 3aKPBIThIX
3aBelIaHUM (C TEKCTOM TakKMX 3aBEIIAaHUN HE 3HAKOM Ja)Xe HOTapuyc), a B
UCKIIIOUNTEIBHBIX CIIy4asXx — 3aBCHIaHUW B MPOCTOM THUCHMEHHOW ¢opme
(HanpumMep, MIpU YCIOBHUH, KOTJIA CYIICCTBYCT SIBHAS Yrpo3a KWU3HU, UYTO, B CBOIO
ouepellb, JOJKHO ObITh 3aCBUAETENHCTBOBAHO).

B coorBerctBumn co crarbeil 1126 'K P® 3aBeniaress BIpaBe COBEPLIUTH
3aBellaHye, He MPEIOCTaBIIsAS MPU 3TOM JAPYTUM JIMIIaM, B TOM YHCJI€ HOTaApUycCy,
BO3MOKHOCTH O3HAKOMHUTBCS C €T0 COJICPKAHUCM (3TO 3aKPHITOC 3aBCIIAHNUC)

TpeOoBaHus K 3aKpHITOMY 3aBCIIAHUIO — OHO JOJKHO OBITH HE TOJIBKO
MOAMUCAHO, HO U COOCTBEHHOPYYHO HAMKUCAHO 3aBelaTesieM, HECOOII0ACHUE ATUX
YCJIOBUH  BJIEYET HEICHCTBUTEIBHOCTh 3aBCLIAHUS. 3aKpbITOE 3aBCIAHUE
nepe/iaeTcss HOTapUyCy B 3aKJIEEHHOM KOHBEPTE B MIPUCYTCTBUU JBYX CBUJIETEIIEH,
KOTOPBIE CTaBAT Ha KOHBEpTE CBOM mojanucu. KoHBepT ¢ moanucsamu cBuaeresnei
3ane4yaThiBa€TCd B JAPYrol KOHBEPT, HA KOTOPOM HOTApUYC JE€IaeT HaJIHUCh,
COJIEPIKAIIYIO CBEJCHUS O 3aBEIaTere.

B cratbe 1129 I'K yka3biBaeTcsi HA BO3BMOXKHOCTb COCTABJICHUS 3aBCILIAHUS B
MPOCTOM MUCHMEHHOH (hopMe. ITO MOXKET OBITh CAETAHO, KOT/Ia JTUI0 HAXOAUTCS B
MOJIOKEHHUH, SIBHO YTPOXKAIOIIEM €ro XU3HU, U B CHJIY OOCTOSITEIbCTB JIUIICH
BO3MOKHOCTH COBEPIIHUTH 3aBEIIaHUE B COOTBETCTBUM C OOIUMU MpaBUIaMUA OO

opopmieHun 3aBemanuii. Ho u B 3ToM ciydae TpeOyerca o00s13aTelibHOE



MPUCYTCTBHE ABYX CBUJIETENEH, 3aBEIIAHUE JOJKHO ObITh HAMKMCAHO 3aBEHIATEIEM
COOCTBEHHOPYYHO, TOJANHMCAHO, W M3 COAEPKAHHUS ITOrO JOKYMEHTA JIOJKHO
CJIeIOBaTh, YTO OH SBISCTCA 3aBellaHhueM. Takoe 3aBelllaHUC HMMEET CUIYy B
TEUECHHE MeECAlla I[O0C/e MPEKpalleHUuss OOCTOSATENbCTB, YIPOXKABIIMX OKU3HU
3aBeniarensd. Eciu B TedeHHE 3TOrO BPEMCHHU 3aBeEIllaTelb HE BOCIOJIB3YETCS
BO3MO’KHOCTBIO COBCPIIUTH 3aBellaHUE B MHOU (opme, OHO yTpauyuBacT CHIY.
Onnako cama opmynupoBka ctateil 1129 moapasymeBaeT, 4TO 3Ta BO3MOKHOCTh
JI0JKHA ObL1a OBITH y 3aBEIIaTelNsl, HO OH €0 HE BOCIIOIB30BAJIC.

[To obmiemy mpaBuily, 3aBEUIaHUE TAKXXE JOAKHO OBITh COOCTBEHHOPYUHO
MOANMMUCAHO 3aBeuiaTeseM. /[ mpoBepKu caMOJIMYHOCTH 3aBelaTensl He0OX0AUMO
YCTAHOBHUTb, YTO 3aBELAHHUE IIOJIIIUCHIBAETCS JICUCTBUTEIBHO TEM JIULIOM, OT YHETO
MMEHH COCTaBJICHO, JJIsl YeTO — MOTPEOOBATh NMPEIbABICHUS MACIOPTa UK JIPYTUX
JIOKyMCHTOB, HCKJIFOHAIONIUX JIIOOBIC COMHCHHS OTHOCUTCIBHO JIMYHOCTH
rpaKJaHuHA, OOPATUBIIETOCS 32 COBEPIICHHEM HOTAPUAIBHOTO JICHCTBHS.

JInst mpoBepKH NOATMHHOCTH MOAMUCH 3aBEIIaTeNsl HYKHO, UTOObI MOAMUCH
ObLIa c/eiaHa B MPUCYTCTBUH TOCY/IapCTBCHHOTO HOTapuyca. UToObl 3aBenianue
OBLTO MPU3HAHO UMEIOIIUM 3aKOHHYIO CHUJTY, OHO MOXKET U HE OBITh YIO0CTOBEPEHO
HOTapUyCOM, HO JIOJDKHO OBITH NMPUPABHCHO K HOTAPHAIBHO YAOCTOBEPCHHBIM. K
TaKUM 3aBCLLIAHUSM [IPUPABHUBAIOTCSI:

3aBEIIaHUST TPaXJaH, HAXOMSIIUXCS Ha U3JICUCHUM B OOJIbHUIIAX,
TOCIIATAJISAX, JIPYTUX CTAIIMOHAPHBIX JICYCOHO — MPOPUIAKTUUCCKUX YUIPCKICHHSIX,
CAHATOPUSAX WM TPOKUBAKIIUX B JIOMaX IS TPECTapeiabiX U WHBAIUIOB,
YJAOCTOBEPEHHBIC TJIABHBIMU BpayaMH, UX 3aMECTUTEIISIMU IO MEUIIMHCKON 4acTu
WM JISKYPHBIMU BpadaMH 3THX OOJBHUII, TOCMUTAICH, TeYeOHBIX YUPEKICHUH,
CaHATOPUEB, a TAKXKE JIUPEKTOPAMHU U TJIABHBIMU BpauaMM YKa3aHHBIX JIOMOB JIJIst

MPECTapEbIX U UHBAIH/IOB;
. 3aBEILIAHMS TPAXK/IaH, HAXOSAIIMXCS BO BpeMsl IIJIaBaHUs HA MOPCKHX CyJax

BHYTPEHHETO IIaBaHus noj (uarom P®, ynocToBepeHHbIE KamWTaHAMU DTHX

CY/OB;



3aBEIIAHMS] TPAXJAaH, HAXOMSIUMUXCA B pPa3BEAOUYHBIX APKTUYECKHX U
JPYruX TNOAOOHBIX MM OJKCHEIWUHUAX, YAOCTOBEPEHHbIE HAYAIbHHUKAMU 3THX
IKCIICIUIINH;

. 3aBEILIaHN BOCHHOCIYKAIUX, & B IyHKTaX JUCIOKAUA BOUMHCKUX YACTEM,
COCTUHCHUM, YUPCKJCHUH H  BOCHHO-y4eOHBIX  3aBEJIICHHUH, TJ€  HET
rOCYJapCTBEHHBIX HOTAPUAJIBHBIX KOHTOP M JPYTMX OPraHOB, COBEPIIAOIINX
HOTapHUaJbHbIE ACUCTBUSA, TAKXKE 3aBEILAHUA padOuMii M CIIyKalllMX, YWIEHOB HX
ceMell BOCHHOCIY KAITUX, YIOCTOBEPCHHBIC KOMaHAUpaMH (HadaJbHUKAMHU) ITUX
4acTeu, COEAMHECHUM, YUPEKICHUN U 3aBEACHNM;

3aBEIIAHKE JIMI, HAXOIALIMXCSl B MeCTax JHMIIEHHS CBOOOJBI,
YIIOCTOBEPEHHbBIE HAYAJIbHUKAMU MECT JIMIICHUS CBOOO/IbI.

Ecnu 3aBemiatens BCAEACTBUE (PU3MYECKHX HEAOCTATKOB, OOJE3HH WM MO
JPYrUM IIPUYMHAM HE MOXXET COOCTBEHHOPYYHO IOJAIKCATH 3aBEUIAHHE, OHO I10
€ero Impock0€ U B €ro INPUCYTCTBHM, a TaKXKE B IPUCYTCTBHH HOTapHyca
(IOKHOCTHOTO  JIMLIA) MOXET  OBbITh  MOAMUCAHO  APYTHM  JIMLOM -
pykonpuriaguukoM (ct. 1125 I'K P®). IIpu 3ToM HOTapuyc (JI0DKHOCTHOE JIUIIO)
0o0s3aH yKa3aTb, 4YTO 3aBelaHWE MOJANUCAHO JAPYTUM JULOM, YyKa3aTh €ro
bammwim, HUMS, OTYECTBO, MECTO JKUTEJIBCTBA, M OJHOBPEMEHHO YKa3aTh
IIPUYMHBI, B CHJIy KOTOPBIX 3aBELIATENb HE MMEJ BO3MOXXHOCTH CaM IOJIIMCATh
3aBELIAHNE.

Kak BUJHO M3 BCEro BBILIECKA3aHHOIO, 3aKOH NPEABSBISIET K 3aBCIIAHUIO
Takoe TpeOoBaHME, Kak oO0s3arenbHas NHUcbMEHHas Gopma (MHOTAA JaXKe He
HOTapualnbHO yJoCTOBepeHHass [IpuTBOpHas cJenka HE HalpaBJieHa Ha
BO3HMKHOBEHHWE BBITEKAIOIIMX W3 HEE MMPABOBBIX MOCIEACTBUN, NPUKPHIBAET UHYIO
BOJIIO YUaCTHUKOB CHENKH WU B cuily 3Toro mpusHaercsa 'K HuutoxkHOU. B a1tHX
cllydastX MPUMEHSIIOTCS IpaBuia O CAENKE, KOTOPYHO YYACTHUKH JEUCTBUTENBHO
UMEJHU B BULY.

O06s13aTeNbHBIM YCIOBUEM YJOCTOBEPEHHUS 3aBEIlaHUs SBIIAETCS TO, YTOOBI
3aBeIATENb SBISUICS A€eCOCOOHBIM TULIOM. JleecTiocoOHOCTh YeTKO OrOBOpeHa B

3aKOHOAATEIBCTBE, CYACOHON M HOTapualbHOU IpakTHKax. B cuny cT. 29 'K P®



IrpaXJaHWH, KOTOPBIM «BCICICTBHE TICUXUYECKOTO PACCTPOMCTBA HE MOXKET
MOHUMATh 3HAYCHUS CBOMX JIEHCTBUMA WJIM PYKOBOJWTH MU, MOKET OBITh TPU3HAH
CyJOM  HEJCECHOCOOHBIM B  MOPSAKE, YCTAHOBJICHHOM  TPaKIaHCKUM
MpoLecCylbHbIM 3akoHoAatenscTBoM P®. Hag HuMm ycranaBiuBaeTrcss omekay.
Jluna, mpu3HaHHBIC HEACECIOCOOHBIMM, HE MOTYT COBEPIIATh HUKAKUX CHEIOK, B
TOM YHCJIE M COCTaBJIATH 3aBellaHus. Mcxonsd W3 CTpOro JMYHOTO Xapakrepa
CACIKMA — 3aBelllaHMsi, HE MOKET OBbITh YJOCTOBEPEHO 3aBElIaHUE OT HUMEHU

HCI[CCCHOCO6HOFO, HaxKe € COIIaCuA OIICKYHA.

3aBelaHue OCYIIECTBIISIETCSl MOCJIEe CMEPTU HACIAEHOAATENsl U MPU KU3HU
MOCJICTHETO HE MOXET OBITh CPEJACTBOM HCIOJIB30BAHUS HMMYIIECTBA B IIEIISAX
3JI0yNOTPEOICHUS] CHUPTHBIMU HATMUTKAMU U HAPKOTUUECKUMHU BEIIECTBAMU

Hanbonee octpo B 1OpHAWYSCKOM JHTEpAType HAHCKYTHPOBAJICSA BOIPOC O
3aBeMIaTeIbHON IPAaBOCIIOCOOHOCTH JHUIT B Bo3pacte ot 14 go 18 jer.
BONbIIUHCTBO aBTOPOB, OCHOBBIBASCh Ha JICMUCTBYIOIIEM 3aKOHOJATEILCTBE,
MPUXOIWIA K BBIBOAY O TOM, YTO YACTHYHO JCECIIOCOOHBIC MPABOM 3aBCHIATh HE
o0JsiaaloT. YKa3aHHasi MO3UIIHS TOJHOCThIO COOTBETCTBOBAJIA 3aKOHOAATEILCTRY.
JIeNCTBUTENBHO, 3aBCIATh MPUHAJJICKAIIICE UM MMYIIECTBO
HCCOBCPIIICHHOJICTHHUE, 110 00IIEMY IPABUITY, HEC MOTJIH.

OpgHako w3 a”Hamsza m2 cr. 26 I'K PO, npegocraBisomero
HCCOBCPIIICHHOJICTHUM TIPABO PACIOPSIKATHCS CBOMM 3apabOTKOM M CTUIICH]INCH,
CeayeT CJieNiaTh BBIBOJ] O TOM, UTO, TaK KaK MOHSATHUE «IPABO 3aBEIIaTh)» BXOJUT B
MOHATHE

«pacmopsKaTrhCs», TO B OTHOIIGHMM  YKAa3aHHOTO  UMYILECTBA
HECOBEPILICHHOJIETHUE 00Ja/Ial0T 3aBelaTeIbHON TpaBocnocoOHoCThI0. [lpu
WHOM  TOJIKOBAaHWM 3aKOHA TPYAHO ObUIO OB  OOBSICHUTH, TOYEMY
HECOBEPILEHHOJETHUH B Bo3pacTe oT 14 no 18 netr uMeer mpaBo ycTpauBaThCs Ha
paboTy, CaMOCTOSTEIBLHO TOJIy4aTh 3apabOTHYH MIaTy, pacnopsikaThCs €K T0
CBOEMY YCMOTPEHUIO, HO HE MOXKET PaCHOpPSIUTHCS TEM K€ HMYIIECTBOM Ha

CIy4al CBOCU CMEPTH.



3akoHogaTeneM MPEAYCMOTPEHO TaKXKe TO, YTO 3aBellaTelb HE TOJbKO
HA3HAYACT HACJEJHHUKA [0 CBOEMY YCMOTPEHHIO, HO M BIIPABE YKa3aTh B
3aBCIIAHUU JIPYTOro HACJICAHMKA Ha Clydal, ©ClIM Ha3HAYCHHBIM MM HACJICIHUK
YMpPET 10 OTKPBITHS HaciaeAcTBa wid He npumer ero (cr. 1121 T'K P®). 3to
Ha3bIBAaCTCA TOJHA3HAUCHHUC HACIeIHMKAa (cyOocTuTynus). B  ropuanueckoit
JUTEPAType YTBEPAWIOCH MHCHHC O TOM, 4TO IIPUMCHCHHC IIpaBHjlIa O
MoJAHA3HAYEHUH HACJICAHUKA MMEET MECTO B TPEX Clydasx: a) €CliMi OCHOBHOM
HacJICTHUK yMpPET paHee OTKPBITHS HacleAcTBa; O) eciau OH HE IIpUMET
HACJIEJICTBA; B) €CJIM OCHOBHOM HACJICAHUK OYJET JIMIICH MpaBa HACAEIOBaHUS B
nopsiake ct. 1117 TK P® kak HenocToMHbIM. K 3TOMY TONBKO MOXHO J00aBUTH,
YTO I10JIHA3HAUYCHHBIA HACJICAHUK JIOJDKCH IIPU3BIBAThCS K HACJICAOBAHUIO U B
CJIy4ae HEBBITIOJIHEHUSI «OCHOBHBIM» HACJIEIHUKOM TpeOOBaHUS HaclenoaaTens,

BBIPAKCHHOI'O B 3aBCIIaAHMU 1104 OTJIAIaTCIIbHBIM YCIIOBHCM.



